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But, before entering into a diſcuſhon'of the articles of the 
treaty, it may not be improper to advert, not only to exiſting 
_ circumſtances at the time it was concluded, but to ſome ante. 
cedent events, which may be preſumed to have had ſome ope. 
ration upon the minds of the nations, whoſe mutual friendſhip 
is, by this inſtrument, propoſed to be conciliated, and perpe. 
tually cemented. For a treaty (fo far as relates to a free republic 
at leaſt) ought to be conſidered as the act of the nation, and not 
merely of the government, only; or, in other words, of the 
parties who conclude, fign, and ratify them. To this end, due 
attention ſhould be paid to the prevailing ſentiment of the na- 
tion, ſo as to remove every obſtacle to that cordiality, and un- 
feigned friendſhip, which treaties of amity are intended to pro. 
mote. 3 
It is juſt twenty years ſince the United States of America, 
ſtimulated by the tyrannical uſurpations of the preſent king of 
Great Britain, declared the good people of theſe ſtates abſolved 
from their allegiance to that prince, .and that all political con- 
nexion with Great Britain-ought to be totally diffolved. A 
cruel civil war was waged againſt them during a period of 
eight years, the calamities of which were heightened by ev 
wanton act of depredation, oppreſſion, and inſult, that rapa- 
city, cruelty, and a vindictive ſpirit could prompt men to com- 
mit. Our flaves were excited to rebel againſt us; the ſavages 
on our frontiers were baſely ſtimulated to add, to the ſangui- 
nary meaſures of the Britiſh enemy, their own more inhuman 
mode of warfare. Our towns were wantonly ' conſumed to 
aſhes, and our country every where laid waſte. Our property 
was ſeized for the uſe of the armies of our enemies; or de- 
ſtroyed, without compenſation, and without compunction or 
reſtraint: Thouſands of our negroes, the cultivators of the ſoil 
in the ſouthern ſtates (and forming the greater r of the 
moveable property of their maſters) were enticed or forced away 
from their ſervice—Eighty thouſand of our fellow citizens are 
ſuppoſed to have fallen victims to the offended majeſty of that 
vindiftive monarch, whoſe name was more execrated among 
us, than ever Nero's was at Rome. Inability to proſecute the 
war longer, produced. a peace; but it was peace without for- 
giveneſs, without friendſhip, and without fincerity. During 
the long courſe of hoſtilities, every ſentiment of regard and of 
mutual confidence had been extinguiſhed on the part of both 
nations, and the peace concluded between them, was rather 
calculated to perpetuate, than to extinguiſh the remembrance 
of their mutual animoſity. The citizens of the middle and 
ſouthern ſtates complained that their particular intereſts had 
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been overlooked, or ſacrificed, by ſome of the articles of the 
treaty. The northern ſtates found their trade abridged, by the 
very inſtrument which they ſuppoſed would have ſecured its 
unlimited extenſion. Thus even the treaty of peace had no other 
recommendation, in the eyes of the people of America, than 
the termination of hoſtility. His Britannic majeſty, on the other 
hand, appears not to have entered into it with good faith. The 
weſtern poſts, which were to have been delivered up“ with 
all convenient ſpeed,” were forcibly detained in the poſſeſſion 
of his troops; and the negroes and other property taken from 
the people of America, were, in direct violation of the treaty, 
carried away without compenſation. An equal diſpoſition to 
evade, or violate ſome of the articles of the treaty was attri- 


buted to ſeveral of the ſtates, and mutual complaints and recri- | 


minations took place between the two nations. The reſtraints 


impoſed upon our Weſt India commerce by his Britannic ma- 


jeſty; his ſuppeſed ill offices towards us, in exciting the depre- 
dations of the Barbary ſtates upon our commerce; and in fo- 
menting diſcontents among the Indian nations, and even ſtimu- 
lating and aiding them in acts of hoſtility againſt us, occaſioned 
thoſe wounds to inflame and feſter anew, which had been, 
at beſt, imperfectly cicatriſed. Nice $1491 
The averſion of his Britannic majeſty to enter into any com- 
mercial treaty with the United States, had manifeſted- itſelf, 
in the rejection of all overtures made for that purpoſe by the 
preſent vice-preſident of the United States, who was ſent thi- 
ther to effect ſuch a negociation, not long after the concluſion 
of the peace.—The adoption of the federal conſtitution re- 
moved all thoſe obſtacles, which, it was-pretended, prevented 
the court of Great Britain from entering into negociations with 
us. It did more.—It removed every barrier to the full and 
complete execution of the treaty of peace, on the part of the 
United States, by rendering that treaty a part of the ſupreme 


law of the land: the federal courts, in their decifions, mani- 


ſeſted the moſt unequivocal diſpoſition to give to the treaty. the 
moſt favorable conſtruction on behalf of Britiſh creditors. —It 
was the expeCtation of all, that the energy of the federal go- 
vernment would not fail to extort from his Britannic majeſty 
an equal compliance with the treaty on his part. CARS 

The conſtitution, at the time of its adoption, was regarded 
as the guarantee of a free trade with the Weſt Indies, and 
with every other part of the world; it ſoon became matter of 
wonder and of diſſatisfaction, that it had not produced theſe 
effects. It was finally made known that the executive of the 


United States had taken meaſures to'difcover the ſentiments of 


+ 


N 


6 REMARKS ON THE Tazarr, &. 


the Britiſh court on the ſubject of a treaty of commerce, and 
that the propoſition {till continued to be treated with diſreſpect. 
In the mean time, France was engaged in a revolution, the 
principles of which were fuppoſed to bear ſo great an analogy 
to our own, that every American felt himſelf intereſted in her 
ſucceſs — Our prayers were continually offered up in her be- 
half, .and it was concluded that the cords of amity would be 
drawn as cloſely as poſſible between the two republics —His 
Britannic majeſty was not long in joining the alliance formed 
among the enemies of the new republic. America foon found 
herſelf made a party in the war, by her ſufferings :- the ſpoliati- 
ons on our commerce are well known; they have been felt 
through every part of the United States. Not only our veſſels 
with their cargocs were ſerzed and confiſcated, becauſe engaged 
in commerce with the enemies of his Britannic majeſty - 
our citizens were abuſed in their perſons, impriſoned or im- 
preſſed into the fervice of a ſovereign whom they deteſted, un- 
der pretext that they were his ſubjects. Innumerable acts of 
Piracy were committed by a ſwarm of privateers which infeſt- 
ed our coaſts; nor was the inſolence practiſed by his Britannic 
majeſty's fea officers inferior to the depredations of the priva- 
teers. Stimulated by reſentment, and a deſire of retaliation, 
ſome of the citizens of America took commiſſions from, or 
entered into the ſervice of, their ſiſter republic. They were 
profecuted for exerciſing a natural right, not repugnant to any 
treaty, or known law of the land. Theſe proſecutions were, by 
the ſufferers and their friends, conſidered as an act of fuper- 
errogation in our government, founded on a partiality to Britiſh 
intereſt, in oppoſition to that of France. Every act of conceſ- 
ſion or conciliation on the part of the United States, feemed 
to give new life and vigour to the arrogance, inſolence, and 
depredations of the Britiſh ſhips of war and cruiſers. The 
Indians, whoſe hoſtile difpofition towards us was ſuppoſed to 
be the effect of Britiſh perfidy, proſecuted the war againſt us 
in a ſtile altogether new, and gave reaſon to preſume that they 
were er aided with arms, ammunition, and warlike ſtores, 
by the Britiſh government, but that they were actually aſſiſted 
by the officers and militia, if not by the regular troops of that 
nation. CoNGREss, to whom it belongs to decide upon a juf 
cauſe of war, and to regulate. commerce, rouſed by fo many re- 
nerated acts of aggreſſion, had reſolved upon ſome cautionary 
meaſures to ſecure indemnification for injury, and to retahate 
upon a nation from whom fo many vexations were 8 
ed. The repreſentatives of the people concurred in the mea- 
ſures propoſed, by a great majority - the ſenate were divided 
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the vice-preſident held the balance in his hand, and the ſcale 
preponderated againſt the repreſentatives of the people. At 
this moment of efferveſcence in the public mind, the late en- 
voy extraordinary was appointed; the object of his miſſion was 
ſuppoſed to be a demand of reparation of injuries, and a com- 
pliance with the terms of the violated treaty of peace. 

From this ſhort recapitulation of preceding events, it will 
appear, that the public mind was by no means prepared to en- 
ter, with cordiality, into a ſtate of amity with a nation whoſe 

overnment had, for twenty years, inceſſantly perſecuted the 
United States, either by open acts of hoſtility, or the inſidi- 
ous arts of ſecret animoſity. It was, therefore, reaſonably ex- 
pected, that a treaty, whoſe object was to bind the two nati- 
ons in amity with each other, would contain within it every 
thing neceſſary to ſoften aſperity—to ſubdue reſentment to 
ſatisfy claims, and to conciliate affection. To determine how 
far this expectation has been fulfilled by the preſent treaty, 
it will be neceſſary, not only to ſtate what it contains, but alſo, 
what it does not contain. I ſhall begin with the former; and, 
in order to do it with the more regularity, I ſhall take it article 
by article. VVV 

The preamble ſtates the motives to the treaty to be, the de- 
fire * of terminating the differences between his Britannic 
majeſty and the United States, in ſuch a manner, as, with- 
out reference to the merits of their reſpeftive complaints and 
tenſions, may be beſt calculated to produce mutual ſatisfaQtion 
and good underſtanding.” Such a preamble would either lead 
us to expect the moſt /iberal conceſſions in favor of the United 
States, or a total dereliction of their complaints by the envoy 
extraordinary. On the part of his Britannic majeſly ſuch a 
waver might be conſidered, if not a mark of great magnani- 
mity, at leaſt, of great condeſcenſion, whilſt his ſhips of war 
and privateers were in the full career of plunder on the com- 
merce of our unreſiſting citizens. Nor can it be altogether 
denied, that his majeſty, as well as the United States, had 
ſonſe cauſe to murmur at the events of his reign :—He had 
loſt an immenſe territory,” which he had regarded as his here- 
ditary right, jure divino, and had ſpent above an hundred mil- 
lions ſterling of his ſubjects' money in the attempt to retain' 
it in ſubjection to him. He might be compared to an unlucky 
ſportſman» whoſe over-charged gun had burſted, burnt his fin- 
Kare given him a ſound douſe in the chaps, and knock'd out 

ralf a dozen of his teeth, in attempting to ſhoot a partridge: 
—and America to the poor bird itſelf, which had got a griev- 
ous wound, in ſpite of the unſkilfulneſs of the aukward 
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markſman. Conſidering, however, the preſumable object of 
the miſſion of the envoy extraordinary, it appears ſomewhat 
unaccountable upon what grounds he could ſuppoſe himſelf 
authorized to relinquiſh the diſcuſhon of the complaints of the 
United States, unleſs indeed he apprehended that his Britan- 
nic majeſty's choler might be ſo far rouſed by it, as again to 
reject a negociation, and compel him to return to America 
re infefta :* or, perhaps, he was ſenſible, that in the adjuſt- 
ment of ſuch a variety of claims as America was entitled to in- 
i on, the buſineſs might be ſo far procraſtinated as to leſſen 
the glory of the achievement; or, perhaps, retard his return 
to his native country, in time to accept that accumulation of bo- 
nor which there awaited him. But let us now proceed to exa- 
mine the treaty, ſome of the articles of which I'ſhall paſs 
over without obſervation, as being either of little moment, or 
cuſtomary in ſimilar treaties z whilſt upon ſome others I may 
wiſh to detain the reader's attention. | 
I. Of eight and twenty articles which the treaty contains, 
the firſt ten are declared to be permanent; the remainder are 
of limited duration. The firſt ſtipulates, in the ordinary form, 
that there ſhall be peace, “ and true and fincere friendſhip be- 
tween his Britannic majeſty and his ſuceeſſors, and the United 
States, and between the people, reſpectively, without excepti- 
on of perſons or places. To render this article effectual, it 
will be neceſſary that the ſubſequent articles ſhould contain all. 
ſuch things as * are calculated to produce mutual ſatisfaction 
and good underſtanding between the nations:“ otherwiſe, this 
article will ever remain in the ſame ſtate of inexecultion, as thoſe 
relating to the negroes and the weſtern poſts, in the treaty of 
eace. | 
; II. The ſecond article ſtipulates that his Britannic majeſty 
will withdraw all his troops and garriſons from all poſts and 
laces within the United States, on or before the firſt day of 
2 1796. This, by the treaty of peace, ought to have been 
done, at leaſt, a dozen years ago; and it appears ſomewhat 
ſtrange that the immediate performance of it was not made a 
condition, precedent to any further negociation, except for 
reparation for the ſpoliations on our commerce, &c. for how 
can we be aſſured that his Britannic majeſly will obſerve more 
good faith in the performance of this treaty, than the former, 
ian excuſe can be found to evade it? The only difference 


* Whilſt the treafy was in diſcuſſion before the ſenate, a certain 
high in office, who was once ambaſſador at the Britiſh court, was heard to de- 
clare, that he could have procured a better treaty, but declined doing fo, becaufe 
he thought it not ſufficiently advantageous to i e 
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that this part of the ſecond article makes between our preſent 
and former ſituation is, that the detention of the poſts, hitherto, 
is evidently ſanctioned by the prefent treaty ; and all compenſation 
for former breaches of ſaith, and aggreſſions in this reſpect, 
moſt generouſly waved, on the part of the United States; it muſt 
he confeſſed, however, that this article furnifhes an interpre- 
tation of the words * ith all convenient ſpeed,” in the former 
treatyz which, in all future negociations, with his Britannic 
majeſty, may be underſtood to mean a dozen years. 

The ſame article provides that the ſettlers and traders, with- 
in the precincts or juriſdiction of the weſtern. poſts, may con- 


tinue to reſide there, without being compelled to become citizens of 


the United States, or to take any oaths of allegtance to the govern- 
ment thereof, or remove and | diſpoſe of their lands and other 
property, at their election. This, as it reſpects traders, and 
other tranſient perſons, is juſt and proper: as it relates to land- 
holders it will be made the ſubject of future remark, when we 
examine the ninth article. ME 

III. The third article contains a variety of ſtipulations, ſome 
of which appear to be reciprocally liberal, whilſt others mani- 
feſt a ſpirit of accommodation and conceſſion, on the part of 
the United States, which very few ate likely to feel, in any de- 
gree, equal to the envoy extraordinary.—If it be true that the 
moft important ſtations for carrying on the fur trade, &c. are 


within the territories of the United States, which, I am told, 


is the caſe, Great Britain will be no ſmall gainer by that equal 
intercourſe, which this article permits upon the lakes and the 
waters thereof, as alſo the free uſe of the Miſſiſſippi,“ and the 


portage places in the territories of the United States and Great 


Britain, reſpeCtively. But the total excluſton of American veſſels 
from the ſea-ports, harbours, creeks, and rivers of the Britiſh 
American territories. on the Atlantic, gives to this article 2 very 
diſadvantageous turn for the commercial intereſts of the U- 


nited States; thereby ſecuring to the Britiſh nation a de- 


cided and perpetual pre-emirience over them in the trade with 
the north-weſtern: parts of the American republic; ſince all 
articles for exportation to foreign parts, mult either go down 
the St. Lawrence and be exported to Britain, in Britiſb ſhips, 
or be brought over land to the head waters of Hudſon's river, 
or ſome other leſs convenient communication with the Atlangic 
ports of the United States. Foreign goods mult be tranſpor 
| WES bon | 


* It may, with no ſmall propriety, be aſked, on what part of the eaſtern. 
ſide of the Miſſiſſippi his Britannic majeſty poſſeſſes any territory? I know of 
none; and it might, perhaps, puzzle rhe Envoy extraordinary bhinafclf to point 
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it out, 
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to the weſtern territories in like manner. The communication 
from the lakes to Quebec, by the river St. Lawrence, is fo 
much eaſier than to New Vork, by the river Hudfon,* and the 
advantages (if I am rightly informed) in every reſpect ſo 
much greater, as to preclude all competition on the part of the 
United States. Hence it ſeems probable that Great Britain will 
continue to monopolize the trade on the lakes, and finally, the 
whole trade of the American north weſtern territory. Other 
cauſes than thoſe already mentioned will contribute to promote 
this. Britiſh traders are already ſettled at the mo? advantageous 
lations for carrying on commerce, and probably have poflefſed 
themſelves of all the land at thoſe places, which the preceding 
article ſecures to them for ever. An American going there to 
ſettle would find himſelf under all the diſadvantages of attempt- 
ing to eſtabliſh himſelf in a foreign country, and expoſed to all 
the ill offices which jealouſy could ſuggeſt. | 

I ſhall not here enquire how far the United States had a right 
to inſiſt on the free navigation of the river St. Lawrence, at 
leaſt for their veſiels bound from one part of the United States 
to another, reſerving that queſtion for another place; but it is 
obſervable, that while our veſſels are totally excluded from the 
Atlantic ports of Canada, &c. the veſſels of thoſe countries 
may freely navigate our rivers + as far as the higheſt ports of 
entry for foreign ſhips, in any part of the United States. This 
want of reciprocity will be excuſed by the advocates for the 
treaty, by a general reference to colonial laws; to which 1 
{hall offer an anſwer in its proper place. 

Commercial regulations, not founded in experience, can 
never be adopted with too much caution. 'They ought never to 
find a place in a perpetual treaty; for whatever inconvenience 
or diſadvantage reſult from them, it cannot be removed with- 
out hazarding a war; ſince it can never be expeCted-that a com- 
mercial nation, tenacious of her intereſts, will ever reſign an ad- 


vantage that is once ſecured by 1 perpetual treaty. Such a na- 
tion is the Britiſh, | 


* Nothing appears more queſtionable than that policy, which lays open the 
navigation of our rivers to thoſe maritime powers with whom we may be even- 


tually engaged in war. Experience might have taught us this truth in the courſe 
of our war with Great Britain. | 


+ The writer, for want of a correct map, And deſcription of thoſe parts of 


the United States, is unable to deſcend to ſuch particulars as would illuſtrate this 
part of his ſubject, 
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IV. and V. As theſe articles relate altogether to an amicable 


adjuſtment of ſome doubts reſpecting our boundaries, I pre- 


ſume they are proper enough for that purpoſe.“ 
VI. The fixth article recites, that it is alleged, by divers of 


his majeſty's ſubjeQs, that debts, bona fide contracted before. 


the peace, ſtill remain owing to them by the citizens of the 
United States, “ and, that, by the operation of various lawful 
impediments fince the peace,” the recovery has been delayed, 


and the value and ſecurity. of the debt leſſened. It ſtipulates, 


therefore, for the appointment of a board of commiſſioners, 
part Britiſh and part American, to examine all complaints refer- 
red to them, * and to take into conſideration all claims, whe- 
ther of principal or intereſt, or balances of principal and inte- 


reſt, and to determine the ſame reſpeCtively, according to equity 


and juſtice;z” they may alſo examine all perſons that may come be- 
fore them, and receive in evidence written depoſitions, books, or 
papers, or copies or extracts thereof, duly authenticated; and 
their award ſhall, in all caſes, be final and concluſeve, both as 
to the juſtice of the claim, and the amount to be paid to the 
creditor 3 which amount the United States undertake 1 cauſe to 
be paid in ſpecie, on condition of ſuch releaſes, or aſſignments 
to be made by the creditor, as the commiſſioners may direct. 

I have been greatly at a loſs to ſuppoſe a caſe to' which this 
article can apply; at length, however, I think I have ſtumbled 
upon two, perhaps a third—but I am not preſumptuous enough 
to infilt that I am right in either. The firſt, I have ſuppoſed to 
be the caſe of a debt confiſcated or ſequeſtered during the war, 
where the debtor has pleaded ſuch confiſcation or ſequeſtration 
in bar of the plaintiff's claim. When this queſtion was diſcuſſed 
in the federal court of Virginia, the chief juſtice of the United 
States gavent as his opinion, that the treaty of peace annulled all 
the acts of ſequeſtration paſſed by the ſeveral ſtates, though, at 
that time ſovereign and independent, and avoided all acts done in 
purſuance thereof. A majority of the court were 6f a different 
opinion. Whether it was the intention of the envoy extraordi- 
nary to reſtore to the opinion of the chief juſtice that weight, 


which it had loſt on the occaſion alluded to, I will not pretend 
to decide; but if my conjecture be juſt, the Britiſh claimant 


* See this ſubje& properly diſcuſſed, in the American Remembrancer, vol. II. 


page 116, 


The political morality of the ſtates was highly impeached for their conduct 
in conſiſcating and ſequeſtering Britiſh property, debts, &c. It ſeems at this 
day forgotten, that on the 27th of November, 1777, CONGRESS earnefily reo 


regs that meaſure to the ſeveral ſtates, as appears by their journals of that 
ite, | 
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malgre the deciſion of a conſtitutional court of judicature 
may. now reſt ſecure of his claim, without any abatement, 
The ſecond caſe applicable to this article, I preſume, will ariſe 
from the operation of an act of the legiſlature of Virginia, 
paſſed in the year 1787, repealing all as of aſſembly which 
prohibited the recovery of Britiſh debts, with a ſuſpendin 

clauſe, until the Britiſh poſts in the United States fhould be deli- 
wered up, and meaſures taken for the further fulfelment of the 
treaty, by delivering up the negroes of the citizens of that ſtate, 
taken azuay contrary to the ſeventh article of the treaty of peace, 
How far this legal impediment might operate to delay the debt 
of a Britiſh creditor, or to leſſen its value, or ſecurity, I cannot 
preſume to ſay ; yet I ſhould conclude that the adoption of the 
federal conſtitution a few months after, did very efteQtually re- 
move this legal impediment. The third cafe, I am inclined, 
from the ſpecial wording of this article, to ſuppoſe, refers to 
thoſe caſes where ſuits have been brought, and a verdict been 
given for the defendant; or the principal debt recovered either 
without intereſt (if any ſuch caſe has happened) or with a de- 
duction of intereſt during the war. In theſe latter caſes, the chief 
juſtice of the United States had inſtructed the jury to give in- 
tereſt without any deduction. They uniformly diſregarded the 
inſtruction ; it was neceſlary' to provide ſome remedy in this, 
as well as in the firſt mentioned cafe, and it is probable that 
the opinion of the chief juſtice of the United States will be 
paid due reſpect to, by the commiſſioners to be appointed in 
virtue of this article. The liberality of the envoy extraordinary 
in this article, evinces, at the ſame time, the moſt ſcrupulous 
regard to the punctual adherence to the ſpirit of treaties, on the 
part of the United States, and luis extreme politeneſs and gene- 
roſity in paſſing over in ſilence thoſe cauſes, which gave rife ia 
the legal impediments thus happily removed. Nothing renders'a 
treaty more reſpectable than ſuch exalted inſtances of mag: 
nanimity in the framers of it.“ a 


Since this pamphlet was tranſcribed for the preſs, I have had an opportuni- 
; {'% - . : 

y of converling with an intelligent and well-informed gentleman, who has ſug- 
ſted that an additional, and even the principal object of ti, fixth article, proba- 

ly is, to Enable” Britiſb creditors to obtain compenſation from the government 
the United States, for the depreciation of money attually received by themſelves ot 
beir agents, during the war ; which payments, according to the general laws of the 
lod, as well between citizens as others, were to be fated according to the nomi- 
hal amount, without any regard to the actual depreciation of money at the time 
of payment. And further, to revive and eftablifs all claims on the part of Britiſs 
l jede, againſt citizeus of the Vuited States, at the commencement of the reve 
Yution war, the recovery of which was fuſpended, during the continuance of thy 
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It has been hinted that this court of commiſſioners (a part of 
whom, as was before obſerved, are to be Britiſh ) who are thus 
to liquidate legal claims by one individual againſt another, is 
an encroachment upon the functions of the federal judiciary, 
and a violation of the conſtitution, 'The queſtion is delicate and 
important; there is, moreover, an obſcurity in this article, 
which makes it difficult to aſcertain its real import. It may not 
be improper to notice ſome parts of it, with a view to the diſ- 
cuſſion of this queſtion.— rſt, The award of the commiſſioners 
{ball be inal in all cafes, both as to the juſtice of the claim, and 
the amount to be paid the creditor. 2d, 'The United States un- 
dertake to cauſe the ſum awarded to be paid, &c. on condition 
of ſuch releaſes or aſſignments to be given by the creditor, as 
the commiſhoners may direct—ls it meant that the award ſhall 
be final and concluſive between the creditor, and the original 
debtor ? If ſo, he muſt be made a party defendant, and that, I 
preſume, by regular proceſs : he muſt be heard in his defence; 
he ought to have compulſory preceſe to procure the attendance of 
wit neſſes, the truth of the facts put in iſſue are ta be tried and 
determined by the commiſſioners. IT BELONGS TO THE cox- 
STITUTIONAL COURTS TO DO ALL THESE THINGS; and 


war, by the creditors themſelves, being then conſidered or declared alien enemies, 
and, as ſuch, incapable of ſuing in our courts, This legal impediment having leſſ- 
encd the value, or diminiſhed the ſecurity of their debts, they now claim an in- 
demnification, for the ſame, againſt the United States, If theſe copjeQtures be 
well-founded, and I ſee no reaſon to doubt them, how much better was it to 
have been a TORY, at that time, than a wais !!! How many American watts 
loſt their debts, nay, their ele eſtates, by the operation of thoſe very laws, which 
eventually will have ſecured the debts of their enemics "This article, it is ſuppoſed, 
was made a precedent condition to the admiſſion of the ſeventh, relating to com- 

nſation to be made for ſpoliations upon our commerce, to which this counter- 


poiſe was previouſly ſecured, When we recollect that nine-tenths of theſe laſt. 


mentioned claims, on the part of Britiſh creditors, reſt upon no other evidence 
than old mercantile ledgers and journals, often meft inaccurately, and not always moſt 
fairly kept; that the commiſſioners are not bound to proceed upon legal teftimony or 
evidence, only, but according to circumſlances ; that they may receive copies or extracts, 


even of books and papers, without producing either the original or a full copy ; that 


the debtor, in theſe caſes (unleſs he be made a party defendant, as in caſe of a ſuit) 
will not appear —_ if called upon, and, in moſt inſtances, cannot be found) 
to conteſt the juſtice of the claim; and that there is an equal chance that a Wa- 
jority of theſe commiſſioners will be Hritiſb: there can be little reaſon to doubt 
tat the operation of this article will be fully adequate to countervail (if I mw be 
permitted to borrow a diplomatic phraſe from another part of the treaty) all the 
advantages which we are flattered with the hopes of, from the ſeventh article. Add 
to this, that every conjecture, reſpecting the intended operation and effect of this 
article, authoriſes the concluſion, that this court of cammiſſioners is to be paramount 
to the conſlitutianal courts, both of the ſeveral ſtates, and of the federal government ; 
that it may examine matters of fact without the "oe of a jury; and miy re-examine 
matters of fut tried by a jury, contrary to the rules of the common law, aud contran 
ry to the tzvelfth article of the ratilied amendinents to the conſtitution, 12 
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the trial of matters of faft put in iſſue muſt there be by a 
Joxx. Again, the United States undertake to cauſe the money 
awarded to be paid. How ? By procels of execution againſt the 
defendant's body or eſtate? Or, out of the treaſury of the 
United States, truſting for reimburſement to the aſſignment 
from the creditor ? How are they to recover in virtue of this 
aſſignment? By harraſſing the debtor with a new ſuit, or is he 
bound to all intents and purpoſes by the award of the Commiſ. 
ſioners? Theſe things are difficult to be underſtood, and till 
more difficult to reconcile to that clauſe of the conſtitution, 
which declares that the judiciary power of the United States 
ſhall be vefed in one ſupreme court, and ſuch inferior courts as 
congreſs may, from time to time, eftabliſh ; that the judges ſhall 
hold their offices during good behaviour ; that they ſhall rake an 
oath to ſupport the conſtitution of the United States; and that 
the juriſdiction of theſe courts ſhall extend to all caſes in lau 
and equity arifing under the conſtitution, or laws of the United 
States, and treaties made, or which ſhall be made under their au- 
thority. The great tenderneſs of the envoy extraordinary for the 
caſe of Britiſh creditors, ſeems to have made him forget that 
he prefided in one of thoſe courts, whoſe juriſdiction extends 
to all caſes ariſing under treaties ; a circumſtance which can only 
be attributed to his being ſo much engroſſed by his new office, 
as not only to forget the functißns and duties of that which he 
had left behind, but even the conflitution of his country. 

VII. The ſucceeding article relates to the compenſation to be 
made to the citizens of the United States, for the ſpoliations 
and depredations committed on our commerce, and to the ſub- 
jects of Great Britain for ſuch captures as have been made 
within the juriſdiction of the United States, or by veſſels armed 
therein. For this purpoſe a fimilar board of commiſſioners, 
with nearly ſimilar powers, are to fit in LonDoN, who are to 
decide the claims referred to them according to juſtice, equity, 
and the laws of nations; and the Britiſh government under- 
takes to pay the ſum awarded to the claimants in ſpecie, with- 
out deduction. But it would ſeem that the commithoners are 
not to take cognizance of any caſes, but ſuch wherein adequate 
compenſation cannot be now actually obtained in the ordinary 
courts of juftice ; with a further exception of ſuch caſes, where 
the loſſes have been occaſioned by the manifeſt delay, negligence, 
or wilful omiſſion of the claimants. | 

Of all the injuries 10 which mankind are expoſed, thoſe 
committed on the high ſeas are moſt caſily perpetrated, and 
moſt difficult to be prevented, or puniſhed. The conduct of 
privateerſmen dillers in nothing from that of pirates, except in 
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the circumſtance of obtaining a previous licence to exerciſe 
their nefarious practices. That of the commanders of ſhips of 
war but too often partakes more of the inſolence of a baſhaw 
than the courteſy of a ſoldier of honor. The ſpoliations com- 
mitted on the property of the citizens of America by theſe two 
claſſes of men, muſt have been often attended with circum- 
ſtances of inconvenience to the ſufferers, far beyond the ap- 
parent amount of the injury offered. I have known a profitable 
voyage defeated, and the veſſel finally loſt, by being plundered 
of a few ſail-needles, and twine, to the value of leſs than four 
dollars. 'The detention of an hour, or being turned out of her 
courſe for a day, may prove equally fatal to a merchant ſhip, 
Theſe are injuries for which no reparation in damages, eſti- 
mated merely according to the value of the thing taken, or the 
time of detention, can make adequate ſatisfaction; acts of 
depredation and violence committed by perfons unknown, to 
whoſe reſidence we are ſtrangers, or whoſe reſidence is at too 
great a diſtance to follow them in hopes of ſatisfaction, are fre- 
quently ſubmitted to, from deſpair of obtaining any compenſa- 
tion. Thus it will happen that a thouſand inſtances of oppreſ- 
ſion will remain unatoned for, from the nature of the injury 
itſelf, and. the place where offered. 'The immenſe diſtance to 
which the claimants muſt repair, to proſecute their claims, whe- 
ther by original action, by appeal, or by reference to this board 
of commiſſioners, will be Fund, in three cafes out of four, 
an inſurmountable obſtacle to the full attainment of juſtice. 
Had the commiſſioners been appointed to fit in any part of the 
United States, or even in one of the Weſt India iſlands, in- 
ſtead of London, the probability of reparation to the ſufferers 
would have been much increaſed. Let the operation of this ar- 
ticle be ever ſo favorable to the claimants, there maſt always 
remain a very conſiderable balance unſatisfied. The liberality of 
the United States in the caſe of captures made within their 
juriſdiction, &c. ſeems to have been more readily accepted, 
than copied by the Britiſh negociator. 


VIII. and IX. Article the eighth relating ſolely to the com- 


penſation to be made to the ſeveral boards of commiſſioners, I 
ſhall paſs it over without obſetvation. The ninth, however 
deſerves no ſmall attention—It is thereby agreed, that Bri» 
tiſh ſubjects and American citizens who now hold lands in Ame- 
rica, and Great Britain, reſpectively, ſhall continue to hold the 
lame, and may grant, fell, or deviſe the ſame to whom they 
will, in like manner as if they were natives; and that neither they 
nor their heirs or afſegns ſhall be regarded as aliens, ſo far as may 


reſpect the ſaid lands, and the legal remedies incident thereto, 
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| | 
According to the principles laid down in Calvin's caſe [Co. 
rep. part 7. ] when two countries, which have been under alle. 
giance to the ſame prince, ſeparate, all thoſe of either country 
horn before the ſeparation takes place, may hold, or inherit lands 
in that country from which they are thus ſeparated. Upon this 
principle the treaty of peace ſecured to the owners of lands in 


America, being Britiſh ſubjects, all their poſſeſſions in lands at 


that time held by them. And the reaſonable conſtruction ſeemed 


to be, that they ſhould have their whole lives to difpoſe of them, 


or to become American citizens; if they did neither, the lands 


would be liable to eſcheat at their death, for deſect of heirs, 


unleſs ſome ante-natus, or ſome American citizen, could efla- 
bliſh his claim thereco, either as heir, or deviſee. For it was held, 
that the common Jaw, which excludes aliens from inheriting, 
was not altered, or intended to be altered, by that article. And 
the reaſons for that opinion were not without weight in the 


minds of thoſe who maintained them; ſince they conceived 


that the principle of excluding aliens from holding lands was 
founded in ſound policy; adopting herein one of the reaſons of 
the common law of England, “ that the nation might in time 
be ſubject to foreign influence.” — In giving the moſt liberal con- 
ſtruction to the treaty of peace, they did not apprehend it 
| was meant to contravene a principle ſo long eſtabliſhed among 
their anceſtors, and ſo generally underſtood. As to acquiſitions 
of lands, made by Britiſh ſubjects, in America, fince the peace, 
the queſtion, whether thefe are within the reaſon of the caſe of 
ante-nati, has not occurred: whenever it does, it is not impoſ- 
ſible that a diſtinction may be taken between a title acquired 
by deſcent or deviſe, and one by actual purchaſe, fince the com- 


mune vinculum has been broken. . But the treaty now under dif- 


cuſſion hath totally ſubverted the 2vho/eſome maxims of the com- 
mon law, and of found policy, both in the ſecond and the ninth 
article, by virtue of which the ſubjects of Great Britain, though 
equally aliens as the ſubjects of China, may hold and tranſmit 


to their lateſt poſterity, “ according to the nature and tenure of 


their reſpectiue eftates and titles therein,” lands lying in the 
United States, “ and held: by them at preſent.” —The ſecond 
article very liberally grants to Britiſh ſubjects all their uſurped 
poſes in lands within the jur:i/di&ion of the weffern poſts. 
Ho 


w far this undefined term may extend, it is difficult to con- 


jecture, whether one, five, or fifty miles.“ The claim of ju- 


riſdition, made by Governor Simcoe laſt ſummer, extended, 
yo | 


bs 


„The ſame gentleman to whom I am indebted for the hint contained in the 
note on article 6, informs me that the ceſlion of territory to Britiſh ſubjects, 
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I miſtake not, a good way within the limits of Vermont, and 
not leſs than twenty miles from his neareſt poſt. At this rate 
the ceſſion of foil made to the ſubjects of Great Britain may 
be very extenſive, and if they have been granted to hold by 
fealiy to the crown of Great Britain, the ninth article confirms 
the tenure.* It does more; it exempts their lands from the 
operation of thoſe laws which would /imit the duration of gates, 
if ſuch be the nature of their eſtates therein. It will be ſaid 
that this article is reciprocal; nothing can be more fallactous 1 
it is probable that the ſubjects of Great Britain at this day own 
ten thouſand times as much land in America, as is owned by 
American Citizens in England. Under the ſanction of this ara 
ticle, though not within the ſtrict wording of it, it is probable 
that the quantity of lands holden by Britiſh ſubjects in America 
will be ten times as great, in a few years, as at preſent, ſothat 
America will, in great meafure, be tenanted by the vaſſals of 
Britiſb landlords.+ The high price of lands in England willy 
probably, induce many land-holdets there to exchange their 
property for more extenſive eſtates in America; nor 'will there 
be wanting temptations to the monopolizers of that article to 
engrols as large a portion of the i as of the funds of the 
United States. What influence this may have over the body 
politic it is not hard to conjecture ; eſpecially if his Britannic 
majefly himſelf, who is reported” to be a conſiderable ſtocks 
holder in the American 4 ſhould feel the ſame inclination 
to ſpeculate in lands: he might, probably, in a few years en- 
groſs ſo large a portion. of them, as to revive his claim of ſu- 
preme lord of the United States of America, . 
X. The tenth article ſtipulates that there ſhall be no ſe- 
queſtration or confiſcation of debts; or property in the funds, 
or in public or private banks, in any event of war between the 
two nations. — One of the reaſons upon which this article was 
probably founded, was ſlightly touched upon above—His Bri- 
tannie majeſty, it is faid, 9 by the proſpect of 


comprehended in the ſecond article; will probably amount to a grant more 
chan equal to the ſtates of Virginia and Kentucky, in extent, and of the moſt 
valuable lands in the United States. . 

' How far this article may tend to revive the proprietary rights of Lord Fair - 
lax's heirs or deviſees, and the Maryland and Pennſylvania proprietaries, may 
* worthy of more confideration than I have been able to beſtow upon the ſub- 


+ The ſettlements now making in ſome part of tha Gate of New York by en 
Engliſh gentlemen, whoſe name, I think; is Pulteney, upon an eſtate containing 
about half a million of acres, may ſerve as an evidence of t the probability of this 


conject urs. 
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higher intereſt, or alarmed for the ſecurity of his immenſe 
property in the European banks, has lately condeſcended to be- 
come a creditor of the United States. The word /ubje&s is 
dropped in this article, and the more comprehenſive term in- 
dividuals, is ſubſtituted for it: this being nomen generaliſimum, 
may be ſuppoſed to extend to the king himſeif; for the rule 
that the king is not bound by any law, unleſs he be ſpecially 
named therein, does not apply to thoſe laws where he is to 
derive a benefit from general words. As this article, therefore, 
was not ſo much calculated to bind, as to benefit him, it was 
unneceflary, and would have been indecent to name him ſpeci- 
ally. His * uh example has, there is great reaſon to be- 
lieve, been followed by a number of his ſubjets—I know a 
gentleman who purchaſed half a million of dollars in the three 


per cents, in one day, for perſons reſiding in London. The 


effect of this article will probably be a conſiderable increaſe 
of Britiſh flockholders. 

But this article deſerves further conſideration in another 
point of view. When Great Britain, in the courſe of the late 
war, began to exerciſe every act of depredation upon the pro- 
perty of the people of America, as well as cruelty upon their 
perſons, the ſtates, then ſovereign and independent, by way of 
retaliation, thought proper to ſequeſter and confiſcate Britiſh 
property in America.* And when his Britannic majeſty's ſhips 
of war and privateers, commenced their preſent ſyſtem of 
ſpoliation and aggreſſion on the commerce of the citizens of 
America, the houſe of repreſentatives in congreſs, by a very large 
majority, reſolved to ſequeſter Britiſh property in the United 
States, in order to ſecure ſome indemnification to their ſuffer- 
ing conſtituents. This meaſure, as was formerly mentioned, 
was loſt in the ſenate by the caſing vote of the vice-preſident. 
The precedent was alarming, and might be renewed when the 
vice-preſident might not hold the balance in his 6wn hands. The 
chief juſtice of the United States had judicially declared (tho 


that opinion was over-ruled) that the ſtates had no right to | 


confiſcate or ſequeſter their enemies“ property; the envoy ex- 
traordinary made no difficulty in giving a diplomatic ſanction 
to theſe opinions, nor did he heſitate to remove all the horrors 


which his Britannic majeſty may be ſuppoſed to have felt, on 


the ſcore of his money in the funds and banks of the United 
States. If national juſtice were always adminiſtered with- 


out regard to the right of the ftronge/t, very far ſhould I be 


* This was done at the © carngſt recommendation of Congreſs, November 27, 


1777.—9ce their journals. 
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from condemning an article intended to ſecure private proper- 
ty, and to confirm private confidence. But, every ſtipulation 
that abridges the exerciſe of defenſive meaſures by a weak nation, 
how repugnant ſoever ſuch meaſures may appear to the ordi- 
' nary rules of juſtice, in civil caſes, is, in fact, the ſubjection 
of ſuch a nation, and all its rights, to the infolence, injuſtice, 
and rapacity of the fironger.—lf a ſtate of war between two 
nations will juſtify ſeizing the property of their reſpeCtive peo- 
ple, by violence, whereſoever it can be found, will not the 
ſame cauſe juſtify us in indemnifying ourſelves at the expenſe 
of our enemy in any other mode? And if the relative force 
of the two nations renders this impoſſible by other means, by 
what refinement in political morality are we forbidden to avail 
ourſelves of ſuch means of retaliation or indemnification as the 
nature of things permits? Suppoſe Great Britain ſtill obſtinate- 
ly to perſiſt in her depredations on our commerce, and detenti- 
on of the weſtern poſts; ſuppoſe her to renew the war which 
ſhe formerly waged with ſuch fury and cruelty againſt Ameri- 
ca; what act of retaliation could America commit, or how re- 
compenſe herſelf for her loſſes, but by confiſcating the property 
of Britiſh ſubjects, or by carrying the war into Canada? If hu- 
manity were to decide which of theſe meaſures ought to be 

preferred, ſhe would probably determine very differently from 
the envoy extraordinary.—She would tell us, that if ſatisfacti- 
on could be obtained without the effuſion of human blood, that 
mode ſhould be firſt adopted, rather than to carry havoc, de- 
vaſtation, and murder among a people whoſe only fault conſiſt- 
ed in their being the /ubjefs of our enemy, and our neareſt neigh- 
bours. Could we draw the lion's teeth and pare his nails, we 
might treat on terms of mutual reciprocity and equality: but 
till this can be effected, the ſtipulation in this article mult re- 
miad us of that league between the wolves and the- iheep, 
whereby the latter ſurrendered the ' their only defence, as 
hoſtages to the former, The balance of trade, already ſos great 
in favor of Great Britain, will hourly accumulate: and if Bri- 
tiſh ſubjects can hold lands, and poſſeſs property in our funds 
and banks, without danger of loſs, we may reſt aſſured that 
theſe advantages will be turned to their proper account. — The 
moment a mats becomes a debtor, beyond his ability to pay, 
his independence is totally loſt. Tt is the ſame with nations 
that are, at the ſame time weal and p20r. Our commercial in- 
tercourſe with Great Britain being renewed upon the moſt be- 
neficial footing for her, will render the United States, with 
the aid of this article, and the preceding, a nation. of debtors, 


* 
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both public and private, to her merchants, her monied men, hey 
ambitious /and-holders, and even to her ſovereign himſelf. 
The preceding articles, it will be remembered, are all per- 
mans nt. If once ratified, they will be N for the ad- 
vantages thereby ſecured o Great Britain are ſo great, that ſbe 
muſt be ſtruck with blindneſs, indeed, ſhould the ever agree 
to reſcind one of them.— The ſeventh, the only one which 
promiſes any. thing for America, except admiſſion into the weſtern 
a, has been ſhown'to be inadequate to a full and complete 
indemnification of the citizens of the United States, for the 
injuries they have ſuſtained, Nor has Britain yielded any thing 
in any one of them, for which ſhe, has not gained a full equi- 
valent and ſomething more. But though it requires very lie 
{kill in political arithmetic, to ſee on which fide the balance lies, 
it may require ages to calculate the amount. 
XI. and XII. 'Though no temporary advantage can ever be 
deemed an equivalent for permanent diſadvantages, ſuch as we 
have juſt noticed, it might have been reaſonably expected that 
the ſucceeding articles of the treaty would have procured ſome 
recompence to the United States for ſuch important conceſſions. 
It is, however, doubtful whether any one of the remaining ar- 
ticles ſtipulates for a fingle advantage on our behalf, for which 
we do not ſacrifice thrice as much as it is worth. The eleventh 
article ſtipulates * that there ſhall be reciprocal and entire per- 
fect liberty of navigation and commerce under certain limitati- 
ons and reſtrictions,“ net one of -which is either a limitation or 
reſtriction upon Great Britain, but altogether upon the United 
States. For example—ſhips of any burden, belonging to Bri- 
tain, may freely enter any of the ports of the United States, 
and bring or carry away any, commodigies they pleaſe, and whi- 
ther they pleaſe z whilſt the freedom of navigation and com- 
merce, by Americap citizens, is reſtricted 4% veſſels not exceed- 
ing ſeventy tons burden, if bound to the Britiſh Weſt Indies ; all 
American veſſels whatſoever being totally excluded from the 
Britiſh ſea-ports on the continent, by the third article already 
mentioned. This licenſe to trade with the Britiſh Iſlands, is by 
ſame perſons repreſented as very important, even under this 
reſtriction. From the nature of the caſe it can only extend to 
the article of proviſions, when they are not probibited : for by 
the laws of England, neither labacco, nor any other production 

of the United States, except proviſions, lumber, naval, ſtores, 
and horſes, can be imported uno the iſlands from the United 
States, even in Britiſb bottoms. Veſſels of ſeventy tons burden 
are too ſmall for the lumber trade.—The demand for naval. 
ſtores 3 and horſes in the Britith iſlands, is not likely to form any 
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important branch of commerce with them: the admiſſion 

of ſalted prouiſions is altogether arbitrary, or, if you pleaſe, di/- 
cretionary, depending upon the ſupplies, which can be furniſh» 
ed from Great Britain and Ireland; the treaty does not alter 
the caſe in this reſpect they may {till be admitted or rejected; 
they have been often admitted, and as often prohibited, within 
the laſt ten years; ſometimes: the admiſſion has been con- 
fined to Britiſh bottoms4 at others, extended 7o all: vefſels awhat- 
ge ver, without limitation as to their burden. I appeal io the re- 

peated proclamations authorizing the importation of provifrons in 
foreign bottoms, which have appeared in the gazettes of all, the 
iſlands, and of the United States, for a- dozen years paſt, to 
prove this fact. It is a moſt important fact, and ſhows that the 
exiſtence of the Britiſh ſugar colonies depends upon, the United 
States of America. For the policy of Great Britain, ever ſince 
the peace, has been to exclude the citizens of America and 
their veſſels from any intercourſe or commerce with her ſugar 


colonies; a relaxation from this policy has never been produced 


but by the moſt cogent neceſſity ; the frequent repetition of the 
proclamations, inviting our. veſſels into their porte, proves this 
cogent neceſſity to be very frequent, alſo ; which fully authorizes 
this concluſion, that thoſe colonies could not be ſubſefled withaut the aid 
of the United States, This being the caſe, it was in our power to dic- 
tate our-0wn terms, inſtead of ſubmitting to ſuch as are at once 
degrading and deſtructive to our commercial interefis.+=We thall 
be told that the conduct of Britain is agreeable to the co/onia/ 
law of all nations. But this law preſuppoſes that the parent 
country is capable of ſupporting her colonies without the aid of 
any foreign country whatſoever. This is not the caſe with Great 
Britain She muſt, therefore, ſubmit to reaſonable: terms from 
2 nation abounding with thoſe things, without which her colonies 
cannot exiſt, or ſacrifice her colonies. This would be equally an- 
wiſe, inhuman, and unjuft on her part. The neceſſity of an in- 
tercourſe between the United States and her colonies. was, 
therefore, altogether on her part, though the ſubmiſſion and re- 
riction is upon ours, only. A decrepid veteran without any 
weapon for his defence, dictating terms of ſubmiſſion to a ro- 
buſt young ſoldier with arms in his hands, would ſcarcely ex+ 
hibit a more extraordinary inſtance of ſuccefsful arrogance, or 
of abject condeſcenſion.— The commerce with the ſugar iſlands 
was one of thoſe ſtrong holds of negociation, on the part of 
the United States, which ought never to have been abandoned, 
'The envoy extraordinary could not have been ignorant of this, 
nor of the ſentiments of a large majority of that body to 


in conjunction with the ſenate and the prgſident, it belongs, by #he 
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conſlitution, to regulate commerce with foreign nations. His zeal 
for negociation ſeems to have made him loſe fight of every other 
object: and no doubt, from the expedition with which this 
important treaty was concluded, every obſtacle, which might 
for a moment retard-its completion, was inſtantly waved on the 
ſide of the American negociator. | 
Not leſs extraordinary is the ſtipulation contained in the 
ſucceeding \ clauſe of the ſame article, which declares, that 
during the continuance thereof, the United States will pro- 
hibit and reſtrain the carrying any — 4 celfee, cocva, or cot- 
ton, in American veſſels, either from the ſugar iflands, or the 
United States, to any part of the world, except the United 
States. Never was a more humiliating conceſſion propoſed or 
acceded to, in a commercial treaty. The interdiCtion extends 
not only to the produce of the Engliſh ſugar iſlands, but to 
ſimilar productions from any other part of the globe. This was a 
decided ſtroke at the commerce between America and the poſ- 
ſeſſions of every other nation in the Weſt Indies, whether 
French, Dutch, Spaniſh, Daniſh, or Swediſh ! Britain ſup- 
pobng the produce of her iſlands ſufficient for the conſumpti- 
on of the United States, or rather, determining, if poſſible, 
to limit their conſumption to what her iſlands can ſupply, 
thus ſecures a monopoly by interdicting the exportation of any 
ſurplus of their productions, or ſimilar productions of other 
countries; and moreover, lays a foundation for the right of 
ſearching all our veſſels, and, upon the ſlighteſt pretext, de- 
taining or carrying them into her own ports for adjudication, 
if it ſhould appear that .they have on board any of theſe arti- 
cles beyond reaſonable ſea-ſlores. Surely by ſome (ſtrange effect 
of magic, the envoy extraordinary had loft all memory of 
events ſubſequent to the year 1763, and conceived himſelf 
bound to receive as law, whatever the Britiſh ſecretary of ſtate 
was pleaſed to diftate to him ! Or was this conceſſion the re- 
ſult of his fears for the fate of the French colonies, that they 
would either be deſolated, or become an appendage to Great 
Britain ? Or did he conceive that ſuch a reftrifed commetce as 
he has ſtipulated for with the Britiſh colonies, clegged with 
reftriftions upon our commerce with all other parts of the globe, 
was more valuable than all our Welt India trade put together? 
| Surely the productions of thoſe iſlands muſt have been render- 
ed precious beyond meaſure in the eyes of the envoy extraor- 
dinary when he conſented to this article !- on ar BENE 
There is yet another light in which this article muſt be 
placed, to give us a full view of ie merits. Congreſs,>thatSis, 
the houſe of repreſentatives and /enuic, with the concurrerice of 
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the prefident of the United States, are the conſfitutional organs 


for the regulation of commerce. Here, the. envoy extraordina- | 


ry undertakes to regulate it by means of the prefident and 


ſenate, only, without reference to the - houſe of repreſentatives ; 


thus taking upon himſelf to new-model the conflitution, or to 
dictate a law to congreſs. For either the preſident and ſenate 
muſt regulate commerce, purſuant to this article, without the 
concurrence of the houſe of repreſentatives, or that houſe is 
bound, nolens wolens, to paſs & law purſuant to this article. 
Whether that houfe will manifeſt the ſame compliance with 
the opinions of the envoy extraordinary, as he apears to. have 
ſhown to thoſe of the Britiſh ſecretary of ſtate, remains to be 
ſeen hereafter. | 

XIII. Weary of conceſſions without confideration—of com- 
pliances without oſtenſible motives—and of humiliations too 
degrading even for colonies, I turn my eyes towards that gleam 
of liberality which appears, on the part of Great Britain, in 
the 13th article, by which ſome conveniencies have been pro- 
cured for our citizens trading to the Eaſt Indies. Yet even here, 
reſtrictions evince the jealouſy of that nation; no American 


citizen being permitted to reſide in any of her territories in that 


quarter of the globe, in which ſhe has acquired ſo extenfive an 
influence ;z- whilſt Britiſh ſubjefts may be lords ' of manors in the 
United States from generation to generation. The 15th arti- 
cle, expreſsly reſerving to the Britiſh government «+ the right 
of impoſing ſuch a duty as may be adequate to countervail the 
difference of duty now payable on the importation of European 
and Aſiatic goods when imported into the United States in Bri- 
tiſh or in American veſſels, has, in truth, frittered away the 
commercial advantages to have been expected from this article, 


to nothing more than a grant of the ordinary rights of hoſpitality. 


XIV. and XV. The 14th article, relating wholly to the in- 


tercourſe between the Britiſh European territories, and the 


United States, reciprocally, ſecures. thoſe rights which are 
common between civilized, nations in peace. But the 15th ar- 
ticle virtually extends to Great Britain all the commercial ad- 


vantages granted by America to the moſt favored nations. The 


favors of the United States, like thoſe. of a lady of pleaſure, 
have been granted to ſo many, as to be from henceforth beneath 


the ſolicitation of any.—The firſt grant of them to France 


ined a cordial return of affection: The laſt grant will pro- 


bably annihilate the tecollection, as well as the value, of the 


firſt. To detach the United States from the affectionate at- 


tachment to that nation, which gratitude and a variety of con- 
current cauſes had produced, as it has been the conſtant deſire 
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of Great Britain, was, unqueſtionably, one of the great ob- 
je s of the preſent treaty, as we ſhall have occaſion to obſerve 
hereafter. 
XVI. and XVII. The former of theſe articles relating only 
to the appointment of conſuls, I ſhall paſs it over. The latter 
{tipulates, that veſſels captured or detained on jult ſuſpicion of 
having on board enemy's property, or contraband goods, ſhall 
be brought to the neareſt, or mo/? convenient port for adjudica- 
lion. The alternative leaves to the captor the right of determin- 
ing between the neargſt and the meſl convenient port; and the 
latter will, in all cafes, be determined by the convenience of the 
captor, inſtead of the party arreſted. It ſanctions the right of 
Hopping, ſearching, detaining, and carrying out of ibhe courſe of her 
voyage, any veſſel belonging to citizens of the United States, 
during any war that Britain may be engaged in; that is, upon 
a general average, about one half her time and ours. It might 
have been expected that the envoy extraordinary in his great 
ambition to meliorate the laws and uſages of nations, would 
have inſiſted, that free ſhips ſhould make free goods; that the 
commerce F a neutral nation ſhould not be interrupted by thoſe at 
war, except in the caſe of contraband goods carrying to an ene- 
my; that no ſearch ſhould be permitted upon the high ſeas, under 
any pretext whatſoevery that no ſhip of war, or privateer 
ſhould approach within cannon ſhot ; nor chace nor turn any neu- 
tral veſſel out of her courſe; nor ſend more than true or three 
men to enter on board of her; and that full faith arid'credence' 
ſhould be given to the ſea letters with which ſuch veſſels might 
be furniſhed. Examples of fimilar ſtipulations might be found in 
our treaties with France, Holland, Sweden, and Pruſſia; and 
even his majefty of Morocco has condeſcended to inſert ſome of 
them in his treaty with us. But his Britannic majeſty's ſhips of 
war and privateers are not to be reftrained from any meaſures 
which their /#ſpicions may lead them to purſue, if they “ forbear 
doing any damage or committing any outrage ;” words of ſuck 
latitude of import, as to ſanctify a thouſand injuries and pro- 
vocations, ſuch as were touched upon under the ſeventh article, 
for which no compenſation can ever be obtained ; or even ex- 
pected, without purſuing the offender half over the globe. 
Upon what ground, we may aſk, was this diſtinction made 70 
Are the officers and crews of his Britannie majeſty's ſhips of 
war and privateers ſo remarkably obſervant of the rights of neu- 
tral nations, and the laws of courteſy, that we ſhould truſt. 


them more than any others? The envoy extraordinary mute 


ſurely have forgot, that to put a ſtop to their inſelence and rupa- 
city was one of the moſt important objects of hi million.” 
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XVIII. Conceſſion following conceſſion fills up almoſt the 
whole that remains to be conſidered of this ill- favored treaty. 
Ship-timber, tar, hemp, ſails, ſheet-copper, and generally what- 
ever may ferve dlirectiy for the equipment of veſſels, unwrought 
iron and fir plank excepted, are by this article added to the liſt 
of contraband goods, though expreſcly- excepted by former trea- 
tics with other nations. Upon what principle was this new con- 
ceſſion made to Great Britain, in preference to All other nati- 
ons? Was it, becauſe theſe articles are deemed of the firſt ne- 
ceſſity to France during the preſent war? Did the envoy extra- 
ordinary recolle&t that moſt of theſe are faple commodities of 
the United States? That to make them contraband amounts to 
an actual prohibition of the exportation of them in our own veſſels, 
whenever Great Britain chooſes to go to war ? Will nor the 
powers at war with Great Britain, challenge an equal right to 
conſider theſe articles as contraband, and ſeize and confiſcate 
them in their turn, if deſtined for our new, favorite ally? 

The fame article admits, that proviſions and other atticles in 
general not contraband, may, in certain caſes, become contra- 
band, according to the exiſting law of nations. Until the pre» 
ſcnt war with France, the right of interdicting commerce be- 
tween a neutral nation and an enemy, was, by the modern law 
of nations (a term for which the envoy extraordinary in his zudis 
cial capacity always affected great reſpect) confined to the ſingle 
caſe of a place beſieged, or blockaded.* True it is, that England, 
and the United Provinces, ſomething more than a century ago, 
agreed to notify to all ſtates, net at war with France, that they 
would attack, and previouſly declared every ſhip bound to, or com- 
ing out of the harbours of that kingdom, lawful prize. This prece- 
dent was copied by the enemies of France in the preſent war. 
Sweden and Denmark, on the former occaſion, as well as on the lat- 
ter, entered into a treaty for maintaining their rights, and obtain- 
ing ſatigfaction, and they obtained it accordingly on both occaſions. A- 
merica, on the contrary, kiſſes the rod, and crouches beneath the 
laſh of the inſolent dictatreſs of nations. The effect of this 
ſubmiſſion will probably amount to a total prohibition of the 
trade of America, with all nations againſt whom Great Britain 
is engaged in a war. There is not in all Europe, and ſcarcely 
in the world, a country ſo little capable of being put into a 
ſtate of ſiege, or blockade, 9 Let we have ſeen her 


* The rights of neutral nations in reſpect to their commerce, aud the ſenſe 
that our government entertained of them two years ago, are admirably ſhown, 
in a letter froth Mr. Jefferſon, when ſecretary of ſtate, to Mr. Pinckney our 


then miniſter at the court of Great Britain, dated September 7, 1793. See th 


, Papers accompanying the preſident's meſſage of December 5, 1793, page 147. 
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formally declared to be in that ſtate ; we have, in conſequence, 
ſeen our commerce with her prohibited, our veſlels ſeized, 
their cargoes converted to the uſe of the captorsz and our en- 
voy extraordinary has given his ſanction to all theſe proceed. 
ings; ſtipulating only, that in future caſes, a reaſonable mercan- 
tile profit (of which the owner has no right to judge) ſhall be 
allowed for the cargoes thus diverted from that charger which 
the proſpect of a beneficial voyage had induced the merchant 
to purſue ; and that the veſſels ſhall be paid their freight. Even 
the governors of the little Weſt India Iſlands belonging to 
Great Britain, aſſume the right of circumſcribing, and prohi- 
biting the commerce of America, by declaring all the French 
iſlands, in a ſtate of blockade, whilſt they have not force enough 
to protect their own governments.“ How degraded mult that 
nation be, whoſe commerce may be interdicted by the procla- 
mation of a colonial governor, or a military commander in the 
ſervice of a foreign nation | 

XIX. The nineteenth article ſtipulates, that the commanders 
of ſhips of war and privateers ſhall forbear doing damage, or 
committing any outrage on thoſe of the other party; and if 
they act contrary, they ſhall be puniſhed and make reparation, 
I have before noticed the probable effect of this ſtipulation; it 
may prevent ſome e enormous injuries, but will not in the 
leaſt check leſſer abuſes. That infolence, and thoſe leſs atroci- 
ous acts of vexation and oppreſſion, which the baſbawws of the 
fea, and thoſe licenſed pirates, privateer/men, are ſo prone to 
commit, will {till continue to be exerciſed with all the wanton- 
neſs of conſcious ſecurity, and impunity. A cruiſer belonging 
to one of the Britiſh iſlands, ſtops a ſhip bound to Europe; 
ſearches her; rifles her; inſults the captain; abuſes his ſea- 
men; impreſſes ſome of them, under pretext that they are Bri- 
tiſh ſubjects; and after all theſe atrocities, permits the ſhip to 
proceed. What ſatisfaction can be obtained in ſuch a caſe? 
Shall the maſter of the merchant ſhip alter his voyage, and go 
to the port to which the privateer belongs, to obtain reparation ? 
The idea is abſurd. He muſt ſubmit to the ill treatment he has 
received, and conſider his deliverance from the hands of ſuch 
ruffians, as ample recompence for his ſufferings. Had the en- 
voy extraordinary condeſcended to look into our treaty with 
France, or Holland, he might have found an additional article, 
more effectually calculated to give ſecurity to commerce, as 


And ſuch a proclamation, as appears by a late caſe, has been conſidered by 
the court of delegates in England, upon an appeal from Bermuda, to be a ſuth- 
cient ground to render a veſſel liable, though her voyage had been begun and 

ker paſſage almoſt finiſhed, before it iſſued, 
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well as to the perſons of thoſe engaged in purſuit of it, by pro- 
viding, “ That if the ſhips of one of the parties ſhall be met 
with, either ſailing along the coaſts, or ou the high ſeas, by 
any ſhip of war or privateer of the other, the ſaid ſhips of 
war or privateers, for the avoiding any diſorder, ſhall remain out 
of cannon ſhut, from the merchant ſhip; but may ſend a boat on 
board and may enter her, to the number of tao or three men only, 
to whom the maſter ſhall exhibit his paſſport ; and thereupon the 
merchant ſhip may purſue her voyage, ſo as it ſhall not be law- 
ful to moleſt, or ſearch her in any manner, or fo give her chace, 
or to force her to quit her intended courſe.” One ſuch article 
was worth a thouſand, ſtipulating for indemnification from ro- 
vers, or the puniſhment of raſcals whoſe vagrant life effectuall 
ſcreens them from the purſuit of juſtice. Why then was ſuch 
an article omitted in a treaty with Great Britain? We muſt 
ſcek the cauſe in that ſpirit of conceſſion and ſubmiſſion, 
which breathes through every article of this coup d' eſſai of the 
envoy extraordinary. 0 

XX. The reciprocal excluſion of pirates, and puniſhment of 
ſuch as may receive, harbour, or aſſiſt them, for which this 
article ſtipulates, is among the few unexceptionable articles of 
this treaty. 

XXI. How far the firſt part of this article, prohibiting the 
people of either parry from accepting commiſſions from the ene- 
mies of the other, may be contrary to ſound policy, I will not 
undertake to decide. | rather incline to the oppolite opinion; 
yet I entertain ſome doubt of its, conſtitutionality, in one re- 
ſpect. The prohibition as to privateers correſponds with our 
treaties with other nations; and it is moſt devoutly to be 
wiſhed, that the civilized nations of the globe would agree to 
ſuppreſs ſo infamous a practice, as that of privateering, alto- 
gether; had the envoy extraordinary introduced ſuch. a clauſe 
into his new diplomatic. code, it would have done him no leſs 
honor than he expected to derive from the ſuppreſſion of con- 
hſcations, and ſequeſtrations. 

XXII. Another article ſtipulating for due forbearance from 
repriſals, in caſe of injuries, forms a proper article in a treaty 
of amity—but alas! what repriſals has the envoy extraordi- 
nary left it in the power of the United States to commit, 
in caſe of injuries from Great Britain, even after compenſation 
ſhall be refuſed ! 

XXIII. Secures the rights of hoſpitality to Britiſh ſhips of 


war, in all caſes, in American ports, as alſo to American /hrps of 


war (when ſuch things ſhall hereafter exiſt) in Britiſh ports; the 


ſame hoſpitality is, in caſe of di "es extended to any American 
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veſſel, in Britiſh ports not otherwiſe open to them, under cer. 
tain regulations and reſtrictions. | 

XXIV. and XXV. The former prohibits privateers belong. 
ing to an enemy of either party, from arming themſelves, or 
ſelling their prizes in the ports-of the other. This is conform- 
able to our treaties with other nations; the latter ſtipulates for 
the admiſhon of ſhips of war, privateers, and their prizes, 
into the ports of the reſpective nations; but theſe articles are not 
to be conſtrued, or operate contrary to former exiſting treaties, 
Similar proviſions are contained in our treaties with France, 
Holland, &c. It ſeems to me, however, to be very queſtiona- 
ble, whether good policy would not rather have led the United 
S tates to diſcountenance, as much as poſſible, the practice of 
privateers, at leaſt, reſorting to their ports in any caſe, but 
that of abſolute difireſs. The practice of privateering is a viola- 
tion of the rights of humanity, and is pregnant with the de- 
ſtruction of every moral principle among individuals. The de- 
predations committed by theſe /:zen/ed pirates, have no effect 
upon the final Hue ofthe war: they are attended with ruin 
and diſtreſs to thouſands. of innocent individuals, without af- 
fecting the ſtrength of the nation; and the calamities they 
bring upon peaceable and harmleſs men, are often more nu- 
merous and deſtructive, than any of the national operations in 
war. If they are admitted into the ports of neutral nations, 
their preſence is a reſtraint upon its commerce; for it is well 
known that the purpoſe of their viſit, is to act the /py upon 
te: intended prey; for which they often lie in wait even at 
te entrance of the port where they have been hoſpitably re- 
c-.ved, and ſupplicd with the means of purſuing ſo nefarious 
an occupation. 

The fame article alſo ſtipulates for the protection of the ſhips 
of each party within cannon ſhot of the coaſts, or within the 
bays, rivers, or ports of the other. This article is conforma- 


| ble to former treaties; yet I doubt how far the United States can 


otherwiſe comply with it, than by making ſatisfaction for what 
they have no power to prevent, Fl. 5 

XXVI. This article ſtipulates for the ſecurity of the perſons 
and effects of merchants, in the event of war between the two 
nations; in which caſe, while they behave peaceably, and com- 
mit no offence againſt the laws, they may continue to reſide and 
carry on their trade; but if their conduct ſhould render them fuſ- 
pected, and the reſpective governments ſhould think proper to 


order them to remove, they ſhall be allowed twelve months to 


do ſo, with an exception, as to ſuch as ſhall act contrary to the 


Eſtabliſhed laws. There is a ſpirit of liberality in this article, 


* 
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highly conformable to that policy which commercial nations 


ought to promote. It is, moreover, in appearance, perfectiy 


reciprocal. 'The misfortune is, that America has ſcarcely a 
merchant reſiding within the Britiſh dominions, being excluded 


from all her colonial territories, by ſtat. 12. Car. L and from 
the Eaſt Indies by the preſent treaty ; whilſt our porte, our 


travns, nay, every part of our country, ſwarms with Britiſh 
merchants, The benefit of this article to the citizens of the 
United States, in compariſon of thoſe of Great Britain, is as 
2 cent to an eagle, | ” 

XXVII. Murderers, and perſons guilty of forgery, are to 
be given up, on both ſides. The prevention of moral evil is an 
object worthy the attention of politicians, as well in their na- 


tional compacts, as in their civil inſtitutions. This article, 


therefore, if it can be reconciled to the federal conſtitution, 
which is doubtful, muſt receive our cordial approbation, and 
together with the 2cth and 21ſt, may be conſidered as founded 
in perfect reciprocity and equality. Happy ſhould I have been to 
beſtow the ſame encomium upon all the, preceding. 

XXVIII. The laſt article provides for the duration of the 
former: the firſt ten, as we have before obſerved, are perma- 
nent; the twelfth is to continue two years from the end of the 
war, in which Britain is now engaged; the remainder are limited 
to twelve years from that period. Happily for the United States, 
the article limited to the ſhorteſt duration, proved a ſtumblin 
block to the ratification of the whole. Should the preſident o 
the United States conceive himſelf to be bound by the act of 
the ſenate, it has been ſuppoſed to be in the power of his Bri- 
tannic majeſty to ratify the perpetual articles, without acceding 
to any amendment of the article objected to. Whether this 
was foreſeen cannot be known. It is, however, preſumable that 
the wiſdom of the preſident will guard him againſt any act 
which might commit the United States ſo far. Whilſt any arti- 
cle of a treaty is under diſcuſhon, the wvho/e muſt be conſidered 


as in a ſtate of negociation and diſcuſſion; and for this reaſon, 


becauſe it is poſſible the object of the one party in acceding to all 
the other articles, was merely with a view of obtaining ſuch 
terms, as are inſiſted on in that one article, Viewing the fubject 
in this light, and that it is till practice in the courſe of 
negociation, not only to obtain the reſciſſion of /ome, but the 
amelioration of ſeveral of thoſe articles which the zeal of the 
envoy extraordinary prompted him to accede to: and, more- 
over, to procure the admiſſion of ſuch as appear to be indiſpen- 
{ably neceſſary to conſtitute a part of the propoſed treaty; and 
that the ſenate mult again act upon the whole treaty fo 1 
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I ſhall notice ſome things which it does not contain : and which, 
to a leſs liberal negociator, might have appeared, not altogether. 
unworthy of attention. 

1. It does not contain any ſtipulation for compenſation on ac- 
count of the detention of the weſtern poſts, twelve years after 
they were to have been given up, by treaty. I have heard that 
the value of the fur trade formerly carried on by the citizens 
of the United States, amounted yearly to near a million dollars. 
The Britiſh magazines, ſome few years paſt, itated the value of 
the Canadian fur trade at as many pounds ſterling. I cannot 
preſume to be correct in this, as I write from memory. But if 
either ſum be near the truth; this article would have amounted 
to ſome millions of dollars, in account againſt his Britannic majeſty. 

2. It does not contain any ſtipulation of compenſation on ac- 
count of the negroes, and other property belonging to the citi- 
zens of the United States, carried away in violation of the 
ſeventh article of the treaty of peace. The value of this con- 
ceſſion (I know not with what accuracy) has been eſtimated at 
1wo millions of dollars,“ more, in favor of his Britannic majeſty, 

3. It does not flipulate for any compenſation to be made to the 
citizens of the United States, for the arbitrary, violent, and 
inſolent detention, impriſonment, and impreſſment of their perſons 
(while peaceably engaged in commerce) on board the ſhips of 
war, and privateers of Great Britain, > apt. the preſent war 
with France; nor for the manifold other perſonal injuries re- 
ceived from them. Were this article to be eſtimated and aſſeſſed 
by a jury of freemen, ſuch, as to the honor of the Britiſh na- 
tion, have often appeared in their courts of judicature, the da- 
mages would probably be more than commenſurate to thoſe 
which may be awarded for the ſpoliations on our commerce. 

4. It does not provide for the prevention of ſuch nefarious acts 
in future. Whilſt Americans ſpeak the ſame language with the 
ſubjects of Great Britain, there will not be wanting a colour 
for ſuch acts of violence and oppreſſion. Our treaty with Hol- 
land ſtipulates, „that merchants, captains, and commanders of 
veſſels, public or private, may freely take into their ſervice, and 
receive on board their veſſels, ſeamen or others, natives or inhabl- 
tanis of the reſpective countries.” The conceſſions made to 
Great Britain would ſurely have entitled us to expect a ſimilar 

. clauſe in the treaty with her At any rate, ſome ſtipulation 
which might ſecure the citizens of America, whether on the 
high ſeas, or on our coaſts, and even within our own bays and 


I have lately been informed, that this eſtimate, independent of twelve 
years intereſt, is too low, My authority adds, that this article, after ſome diſcyſſi» 
en, Was entirely given up, by the envoy extraordinary!!! 
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ports, that perſonal liberty which hath been ſo often violated, 
with impunity, by Britiſh ſea officers and privateerſmen, during 
the preſent war between his Britannic majeſty and France, 
ſeems abſolutely neceſſary; otherwiſe the citizens of America 
will, by their ſufferings, be made parties in every war in which 
arrogance, ambition, revenge, or other motives, may prompt his 
Brirannic majeſty to engage. | 

5. It does not flipulate that the Indians, inhabiting within the 
territory, or on the borders of the United States, ſhall not re- 
ceive any aid or ſupply, whatſoever, in arms, or other neceſ- 
ſaries for war, from the Britiſh government or their merchants, 


&c. in caſe of war or hoſtility between them and the United 
States. a 


6 It does not flipulate that Great Britain (inſtead of exciting 


the Algerines to annoy our commerce, and enſlave our citizens, 
as we have too much- reaſon to believe ſhe has done) ſhould 
uſe her good offices with them in favor of the United States. 

7. It dves not flipulate for the free navigation from the laler 
to the Atlantic, through the waters immediately communicating 
therewith. - | 

It may be aſked—What right have we to require that Great 
Britain ſhould accede to the three laſt mentioned articles? 
'The anſwer 1s not difficult : 


iſt, The Indians within the territories of the United States, 


are, in reſpect to all other nations, but more eſpecially Great 


Britain, who formerly claimed, and has now renounced, the 
ſovereignty over them, ſubject to the United States. The Indi- 
ans themſelves, in their ſeveral treaties wih the United States, 
recognize their ſovereignty, and acknowledge themſelves under 
their protection. As between the United States and all other 


nations, the Indians are to be conſidered as a tributary, depend- - 


ent people. Conſequently the United States have a right to ſti- 
pulate that other nations ſhall not aid them againſt the United 
States. They had good reaſon to ſuſpect Great Britain of —_— 
lately furniſhed them with ſuch aid: they had good reaſon to ſul- 
pect that the hoſtilities lately practiſed by theſe people, upon 
our weſtern frontiers, had been fomented, nay, even conducted 
by the agents of Great Britain, —Let the letters of the preſent 
ſecretary. of ſtate to Mr. Hammond, the Britiſh miniſter, and 
the meſſage from the preſident of the United States to congreſs, 
upon this ſubject, be my vouchers. Having reafon to ſuſpect 
ſuch ill-offices to have been done us, we had a right to infiſt 
that a nation to whom we were about to bind ourſelves, by more 
than ordinary ties of amity, ſhould, with good faith, engage 
neither to repeat ſuch /{-offices, nor ſuffer them to be repeated 


1 
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by any of her ſubjects. We had a right to expect an immedi: 
ate aſſent to ſuch a propoſition from a nation really difpoſed to 
enter into a ſtate of amity with us. Good policy would, more- 
over, have dictated the reſervation of- the right of prohibiting 


the importation of arms, ammunition, and warlike ſtores, 


into the United States by way of the lakes, although ſuch im- 

tation, was not prohibited elſewhere. Under the exiſting ar- 
ticle no ſuch prohibition can be made, unleſs it be general. 
The Britiſh ſubjects, ſettled at the ports of the United States, 


on the lakes, may now (e freely, for the purpoſes of commerce, 


import all ſuch articles, and tranſport them whitherſgever they 
think proper, and vend them to whomſoever they pleaſe, with- 
in the territories of the United States“ that is, to Indians ag 
well as others. It is not improbable that a few years may ſhow 
us more clearly the full effect of this generous confidence and 
indulgence. | | 
2d, If the examples of France and Holland may be cited as 
ecedents, it will be found that the treaties with both, ſtipulate 
or their good offices with the ſtates of Barbary.—The ſtron 
ground that there is to ſuſpect his Britannic majeſty's ill- offices, 
in that quarter, as well as with the Indians, might have ſug- 
geſted to the envoy extraordinary the good policy of engaging 
a monarch: ſo remarkable for his good faith, to deſiſt from his 


perſecutions, and to promiſe aſſiſtance in procuring the enlarges 
ment of our fellow citizens who have been reduced to a ſtate of 
| ſlavery by thoſe barbarians. | 


, 


3d, 'The navigation from. the lakes into the Atlantic is a 


conceſſion which appears to ſtand nearly upon the ſame ground 
as the free navigation. of the Miſſiſſippi. In a treaty, where, 
among numberleſs advantageous. conceſſions, the free navigation 
of all our tide-waters is granted, it might have been reaſonably 
expected that egreſs and ingreſs ſhould have been permitted be- 
tween the waters of the lakes, and thoſe of the Atlantic. For 
without ſuch a communication between the different ports of 
the United States on the weſtern waters, and upon the Atlan- 
tic, the reſidents on the former muſt be conſtrained to export 
all their. commodities, which cannot be brought down the Hud- 
ſon, or other leſs convenient routes, to Great Britain; and that 


too, in- Britiſh ſhips : for the veſſels of the United States not 


being permitted to enter the St. Lawrence from the ſea—and 


no veſſel being permitted to trade from Canada, except ſuch as 


are Britiſh, the citizens of America (if any ſhould ever obtain 
a ſettlement on the lakes) muſt export all their bulky commoy 
dities, in the ſhips of that nation, to Great Britain or her cor 
lonies only. This, therefore, muſt "operate as a monopoly in 
favor of Great Britain, in reſpect to all bulky articles, aud gives 
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her 4 preference in every other; and though in this caſe we 
had not the ſame power of dictating our own terms, as in the 
communication with the Weſt India iſlands, ſo able a negocia- 
tor as the envoy extraordinary was ſuppeſed to be, might aſſur- 
edly have obtained a conceſſion in this place, as a retribution 
for the favors granted to Great Britain in the other. This was 
the rather to have been expected, as the envoy extraordinary, 
could not but be aware that Spain would avai. berſelf of ſo 
good a reaſon for not yielding to our demand of the free navi- 
gation, of the Miſhſhppi. Will not our conceſſions in this trea- 
ty, ſtrengthen the tone, of her refuſal ? When the envoy ex- 
traordinary, then miniſter for foreign affairs, endeavoured to 
perſuade congreſs to cede the navigation of the Miſſiſſippi to 
Spain, for twenty-five years, he contended that the acceptance 
of ſuch a conceſhon on the part of Spain, would operate as 
a tacit acknowledgment of the right of the United States, 
ever after. I will not controvert this diplomatic inference, 
though, probably, the court of Spain would not have been ſo, 
complaiſant.—But in the treaty with Great Britain, we fee 
nothing that could, either immediately or eventually, give us 
the chance of a Gmilar benefit. On the contrary, the ſubject 
is conſigned, in ſilence, to perpetual oblivion. 

From the preceding inveſtigation of this treaty, are we not 
fully juſtified in drawing the following concluſion: That 


As a treaty of AMITY, it is partial and de efeFtive ; 
As a treaty of COMMERCE, it is not reciprgal ; 
As a treaty of NAVIGATION, it is humiliating ; * 
And it is, in other reſpefts, deftrufive to the proſperity, 
ſecurity, and independence of the Weine * and * 
vegſive of the CONSTITUTION ?. 


1. It is partial, and deſective as a treaty of amity ; becauſe, 
while it provides the fulleft ſatisfattion for the pretended cauſes 
of complaint, on the part of Great Britain“, no adequate repa- 
ration 1s obtained for former injuries, and breaches of faith 
towards the United Statesf, nor any ſecurity againſt a wanton 
repetition of themf : and becauſe there is not that interchange 
of good offices ſecured in this, as in former _—_— between 
the United States and other nations. || 

2. As a treaty of commerce it is not reciprocal ; 1 it 
concedes to che merchants, — and ſhips of Great Bri- 


ges remarks on article 6. 
+ See remarks on article 7. See alſo page 30. | 
+ See remaks on articles 7. and 19. See alſo page 30. 


| Sce page 30, 31, 3%. 
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tain, greater privileges than are granted to the citizens and ſhips 
of the United States within the territories of Great Britain.“ 
3. As a treaty of navigation it is humiliating ; becauſe it ex- 
ou the veſſels belonging to citizens of the United States, to 
lapped, ſearched, and turned out of their courſe upon ſuſpicion, 
in caſes where thoſe of Great Britain cannot be expoſed to 
ſmilar inconvenienciest; and becauſe, by limiting the ſize of 
our veſſels, in certain caſes, it has an evident tendency to de- 


grade the maritime intereſt and force of the United States. 


4. It is, in other reſpects, deſtructive to the proſperity, ſecu- 
rity and independence of the United States; becauſe it cedes 
to the ſubjects of a foreign nation, the right of ſoil within an 
undefined extent of territory, whoſe value ,and importance to 
the United States is conceived to be immenſe}: becauſe it ad- 
mits aliens to hold and inherit lands within the United States, 
and to reſide therein, whilſt they may be ſubjects, owing alle- 

ance to a ſovereign actually engaged in war with the United 

tates 3 becauſe it tends to detach us from our ancient ally, 
the French nation, by giving a preference to her moſt inveterate 
enemy : and becauſe it des the United States of the 
right of ſelf-defence, and the means of retaliation in caſe of 
hoſtilityß, or unjuſt aggreſhon from a nation whole arrogance 
and injuſtice we have more than once experienced, 

5. It is ſubverſive of the conſtitution of the United States; 
becauſe it eſtabliſhes a tribunal imcompatible with the conſtitu- 
tion, and aſſigns to it jurifdiQion in caſes expreſsly veſted by 
the conſtitution in the judicial courts of the United States J; 
and becauſe the deciſiong of this tribunal are paramount to the 
judgments of the conſtitutional courts J; and becauſe it tends 
to wreſt from the whole body of ' congreſs its conſtitutional pow- 
ers, and to transfer the ſame to a part of that body only ; or 
to ſubject the meaſures of one of the component parts of congreſs 

A variety of other obſervations, equally important, might, 
no doubt, have ſuggeſted themſelves to a perſon who had full 
leiſure to examine this ſubject, and may be met with in the 
ſeveral publications that haye already appeared. Without pre- 
tending to abilities extenſive enough to embrace the whole, 1 
{hall now haſten to a concluſion. | 


* See remarks on articles 3. 12. 13. 26. 
+ See remarks on articles 12. 17. | 
See remarks on article 9. — | . 
See remarks on article 18. 
Sce remarks on article 10. 
See remarks on article 6. and note therean, 
$® See remarks on article 13. laſt part. 


REMARKS ON THE TREATY, &c. 3s 


I amr well aware that it will be contended by the advocates 
for the treaty, that a refuſal to ratify it will bring on a war; or 
muſt continue matters between us 'and Great Britain, in their 
preſent face of unredreſſed wrongs, and a paſſive acquieſcence 
therein. I fhall add a few words by way of anſwer. 

1. As to the danger of producing a war. 1ſt, The refuſal to 
enter into a ſtate of amity, or ſtrict commercial connexion, or 
to form a treaty on any ſubject, with a nation with whom we 
are at peace, unleſs ſuch refuſal ſhould amount to a denial of 
juſt compenſation for injuries complained of, is no cauſe of 
war between nations. Whenever Great Britain may chooſe te 
commence a war with the United States, ſhe will not want N 
pretext. At preſent the treaty itſelf is the moſt unequivoca 
proof, that ſhe hath ſcarcely the ſhadow of complaint; for th 
caſes to which the ſixth article can extend, even with all the 
latitude which the liberality of the envoy extraordinary hath 
given it, are not attributable to the want either of national 
faith or juſtice, but to the operation of thoſe means of ſelf- de: 
fence which the law of nations permits, or of. general laws, 
founded on the emergencies: af the times, The detention of 
the weſtern poſts, alone, would more than balance the ac- 
count, in a ſingle year, if ſtated according to the principles of 
juſtice. As to the captures made within the juriſdiction of the 
United States, or by veſſels armed therein, Mr. Jefferſon's 
letter ſhows the readineſs of our government to remove all 
cauſe of complaint, on that head. 2d, Great Britain derives 
ſuch immenſe advantages from her commerce with Anmjerica, 
that nothing ſhort of a ſtate of lunacy cauld prompt her to ih- 
terrupt it, for the ſake of reparation on either of the before 
mentioned accounts. 3d, The immenſe property which her 
merchants, her monied men, and even her ſovereign holds in 
the funds and banks of the United States, or have due to them 
from individuals, is, anti! the preſent treaty Hall be ratified, a 
farther ſecurity againſt thoſe hoſtile aggreſſions, - to which the 
fear of ſequeſtration, or confiſcation, gave ſo ſudden and un- 
expected a check. 4th, She has her hands ſo full already, that, 
much addicted as ſhe is to hoſtility, ſhe will, probably, for 
the preſent, avoid increaſing the number of her enemies. 

2. As to the redreſs of wrongs. This is ſo partial and inade- 
quate in the preſent treaty, that no great injury can accrue from 
delaying to accept it; nor does the treaty contain ſuch ſecurity 
againſt the repetition of them, as ſhould prompt us, on that ac- 
count, to accept of the partial compenſation that it holds forth. 
Much leſs are the compenſation and ſecurity provided by the 


treaty, ſuch as ought to be accepted in lieu of th claims which 


* 


are paſſed over in ſilence. The ſurrender of the weſtern poſts, 


preſident will not only attend to their reaſons, but pay reſpect 


or any of them; or their or any of their rights or claims to 


mall be made, but in caſes of the moſt urgent and extreme neceſſi- 


led to conſider, how far ſome amendment to this part of the 
_<onſtitution is become necellary. 


oy Virginia, Augult 6, 174 
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were it not by the terms of this treaty an object greatly dimi- 
niſhed in its importance to the United States, is an event ſtill 
ſo remote (not to add uncertain as not to juſtify the precipitate 
adoption of a meaſure calculated to impair the value of the ac- 
quiſition, or render it totally uſeleſs. 6h 

3d, The ſuſpenſion of the 12th article, by the advice of the 
ſenate, having effectually retarded the final ratification of the 
treaty, the ſame train of negociation which mult be reſorted 
to, for the adjuſtment of that article, ſo as to be acceptable to 
the ſenate, may doubtleſs be recurred to for adjuſting other ab- 
fectionubie points. 
No inconvenience, therefore, can reaſonably be apprehended 
from the non-ratification of the treaty in its preſent form. Hay- 
ing been communicated to the people, the executive are now 
better able to form .a judgment of the public mind, and to 
weigh objections which perhaps had not before occurred; and 
the people of the United States with confidence hope, that the 


to the general will of that people, whoſe affectionate confidence 
and authority he poſſeſſes on the preſent momentous occaſion. 
How far theſe remarks may accord with the general wiſhes and 
ſentiments of the people, it remains for him to determine. 


12 HF 129 e. 


When the conſtitution of the United States was adopted in 
HArginia, the convention, among the other amendments, pro- 
poſed, „ That no commercial "oy ſhall be ratified without 
the concurrence of two-thirds of the whole number of the 
members of the ſenatez and no treaty, ceding, contracting, or 
ſuſpending the territorial rights or claims of the United States 


fiſhing in the American ſeas, or navigating the American rivers, 
ty; nor ſhall any ſuch treaty be ratified without the concurrence of 
three-fourths of the whole number of members of both houſes reſpec- 


tively,” North · Carolina propoſed the ſame amendment. On 
the preſent occaſion, the people of the United States will be 


COLUMBUS. 


